STATE OF MICHIGAN

COURT OF APPEALS

Inre LORETTA B. BROWN

CURTIS TAFT, Persona Representative for the UNPUBLISHED
Estate of LORETTA B. BROWN, November 3, 2011
Appelleeg,
v No. 299957
Macomb Probate Court
RONALD BARKER, LC No. 2009-198339-DE
Appellant,
and

MICHAEL TAFT, CLIFFORD BARKER,
DEBORAH KOMONDY, KATHLEEN
BAXTER, and NANCY BARKER,

Intervening Plaintiffs.

Before: OweNSs, P.J., and JANSEN and O’ CONNELL, JJ.

PER CURIAM.

Appellant, Ronald Barker, appeals as of right from the order of the Macomb County
Probate Court closing the estate of decedent, Loretta Brown. For the reasons stated in this
opinion, we vacate the order closing the estate and remand for further proceedings consistent
with this opinion.*

Decedent Loretta Brown died in 2008 at the age of 89. Decedent’s named heirs include
seven nieces and nephews, among them appellant Ronald Barker (“Barker”) and appellee Curtis
Taft (“Taft”). Prior to her death, decedent executed a last will and testament and a revocable

! This opinion governs both documents entered by the trial court on August 11, 2010: the “Order
for Complete Estate Settlement” and the “Order of Discharge.”
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trust. Taft was the nominated personal representative under decedent’s will. The parties
apparently agree that decedent also executed a durable power of attorney naming Taft as her
attorney-in-fact (the power of attorney document is not contained in the probate court record). In
2007, Taft utilized his powers under the durable power of attorney to sell decedent’s home. Taft
deposited the proceeds into a joint checking account that decedent had opened with Taft and his
brother, Michael Taft.

Following decedent’s death, Barker filed a petition for probate and appointment of a
personal representative in the Macomb County Probate Court. Taft, the nominated personal
representative, objected to Barker’'s petition. A hearing was held, after which the probate court
appointed attorney Robert Kirk, a neutral third party, to serve as personal representative. The
probate court indicated that Kirk was to investigate the sale of decedent's home and the
disposition of the proceeds. If Kirk found no problems with the transaction, then he would be
discharged and Taft would be appointed to serve as personal representative.

After being appointed, Kirk met with Taft and his attorney to investigate the sale of the
home. Taft informed Kirk that he used his powers under the durable power of attorney to
consummate the sale of decedent’s home. Taft asserted that decedent had instructed him and his
brother to sell her home and to use the proceeds to pay her ongoing expenses, which included
payments to decedent’ s assisted living facility. Additionally, Taft stated that decedent instructed
him to deposit the money into the joint checking account. Taft further asserted that decedent
wanted him and his brother to split any remaining proceeds upon her death because they had a
close relationship with decedent.

After conducting his investigation, attorney Kirk decided not to pursue a civil action
against Taft. Barker then filed a petition for the appointment of himself as special personal
representative, to proceed with claims against Taft regarding the sale of decedent’s home.
Barker proposed that Kirk would remain the court-appointed personal representative in al other
aspects. Barker’'s attorney consulted with Kirk regarding this arrangement, and Kirk had no
objection to the appointment of Barker as special personal representative for the sole purpose of
pursuing the claims against Taft.

A hearing on Barker’s petition for appointment of a personal representative was held on
May 26, 2010. Attorney Kirk did not appear at the hearing; instead his colleague Robert Cella
appeared on Kirk’s behalf. After hearing arguments from the parties and questioning attorney
Cella about the investigation, the probate court denied Barker’s petition. The probate court also
discharged Kirk as personal representative and appointed Taft.

On June 14, 2010, shortly after being discharged, Kirk filed a motion for reconsideration.
Kirk asked the probate court to reconsider its previous order denying Barker’s petition to be
appointed special personal representative of the estate. Kirk stated that appointment of Barker as
special personal representative under MCL 700.3617 would permit Kirk to continue serving as
the persona representative and avoid a potential conflict of interests between the beneficiaries
named in decedent’s will. Kirk further stated that the fact that he did not wish to proceed with
litigation against Taft should not foreclose Barker's opportunity to litigate the matter. Kirk
requested that the probate court set aside its previous order, reappoint Kirk as personal
representative, and appoint Barker as special personal representative.
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On June 15, 2010, the probate court issued an order denying the motion for
reconsideration. After the probate court denied the motion for reconsideration, Taft filed a
petition for complete estate settlement. Taft attached an account of fiduciary and listed the
income, expenses, distributions, and itemized assets of the estate as zero. Taft also attached a
distribution schedule and listed no distributions or payments.

Barker filed an objection to the petition for compl ete estate settlement and requested that
the probate court enter an order finding that the proceeds from the sale of decedent’s home were
assets of the decedent’s estate. A hearing was held on Taft's petition to close the estate on
August 11, 2010. After hearing the arguments of the parties, the probate court denied Barker’'s
objection and granted Taft’ s petition.

Barker now appeals from the order granting Taft’s petition for compl ete estate settlement.
Barker argues that the probate court erred when it closed the estate without first determining title
to the property. Barker further argues that once he objected to the petition for complete estate
settlement, the matter should have been scheduled for a pre-trial conference where discovery
deadlines would have been established.

Taft argues that the issues raised in Barker’s appeal are unpreserved because he failed to
notice his objection to the petition for complete settlement for a hearing. We disagree. MCR
5.102 states that a petitioner “must cause to be prepared, served, and filed, a notice of hearing for
all matters requiring notification of interested persons.” Although Barker did not notice his
objection for a hearing, MCR 5.119(B) states that “[a]n interested person may object to a
pending petition orally at the hearing . . . .” Here, Barker orally objected to the closing of the
estate at the hearing on Taft’s petition for complete settlement of the estate. Barker raised the
same objections at the hearing that he raised in his written objection, and the probate court ruled
on the objections. Therefore, the issues are preserved.

This Court reviews a probate court’s factual findings for clear error. In re Estate of
Raymond, 483 Mich 48, 53; 764 NwW2d 1 (2009). “A finding is clearly erroneous when a
reviewing court is left with a definite and firm conviction that a mistake has been made, even if
there is evidence to support the finding.” In re Bennett Estate, 255 Mich App 545, 549; 662
Nw2d 772 (2003). We review the probate court’s dispositional rulings for an abuse of
discretion. SeeIn re Baldwin Trust, 274 Mich App 387, 396-397; 733 NW2d 419 (2007). The
probate court abuses its discretion when it selects an outcome outside the range of reasonable
and principled outcomes. Id. at 397.

Having reviewed the record, we conclude that the probate court abused its discretion by
relying upon erroneous factual assumptions when it granted the petition for complete estate
settlement. The probate court based its decision on its assumption that attorney Kirk had
investigated the challenged transaction and had determined that Barker's claim was without
merit. This assumption is unsupported by the record. The probate court appointed Kirk as a
neutral personal representative to investigate the sale of decedent’s home and the disposition of
the proceeds. Kirk investigated the underlying facts; however, there is no indication that he
made a determination of the merits of Barker’'s claim. Kirk did not prepare a written report for
the probate court, nor did he appear before the probate court to make any affirmative statements
regarding the merits of the case.
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Kirk was not present at the hearing on Barker’s petition to be appointed special personal
representative; rather, attorney Cella was present on his behalf. After questioning Cella, the
probate court determined that Kirk had concluded there was no merit to Barker’s clam.
However, a full review of the transcript reveals that Cella repeatedly avoided making any
statements regarding the merits of the case. Cellaindicated that Kirk had investigated the facts
surrounding the sale of the home and disposition of the assets. Cella stated “[w]ell, he was
appointed to determine the status of the sale of the Moravian property and then to find out what
was done with the proceeds and | think we did both of those with our answer . . . .” The
“answer” that Cella referred to was apparently Kirk’s response to Barker’'s petition to be
appointed special personal representative. In the response, Kirk simply outlined the underlying
facts that were represented to him by Taft and Taft's attorney. Kirk made no representations
regarding the legal merits.

Further, even to the extent that Cella's statements can be viewed as a representation of
the merits of the claim, we note that Cella was not the personal representative appointed by the
probate court. Kirk was the appointed personal representative, and the probate court never
guestioned Kirk about hisinvestigation. Instead, the court relied on Cella s unsworn statements.
The only facts that had been introduced were the facts aleged by Barker and Taft and the facts
alluded to by Kirk in his response to Barker's petition to be appointed special persona
representative. There was no documentary evidence submitted to the probate court on the issue
of the sale of decedent’ s home; moreover, the court received no sworn testimony concerning the
disputed proceeds from the sale. In short, there was no admissible evidence from which the
probate court could make a ruling with regard to those proceeds. Therefore, the probate court
erred when it conclusively determined that Barker’ s objections were meritless.?

Because the probate court relied on the erroneous assumption that Kirk had determined
Barker’s assertion was meritless, we conclude the court abused its discretion when it closed the
estate.

Vacated and remanded for further proceedings. We do not retain jurisdiction.

/s/ Donald S. Owens
/s/ Kathleen Jansen
/s/ Peter D. O’ Conndll

% We express no opinion on whether Barker’ s objections have merit.
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